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COMES NOW the Defendant, Elizabeth Diane Downs, by and through he: 
attorney, James C, Jagger, and soves this Court for an order directing 
the State of Oregon to disclose to the Defendant all exculpatory 
material, including but not limited to all reports generated by the Lane 
County Sheriff's Department or other agencies or the District Attorney's 
Office relating to the individual who the Defendant has described and 
indicated was the papeta ctrator of the assaults upon her children and 
herself and reports and documents and other material relating to a 
certain yellow vehicle that was Observed by the Defendant prior to the 
assault and was missing from the area subsequent to the assault. 


In the opinion of counsel, this Motion is well founded in law anc 
in fact and is not filed for the purpose of delay. This motion is 
further based upon the Fifth Amendment of the United States Constitutio 
which guarantees that no person shall be deprived of liberty without di 
process of law, This Motion is further based upon the Affidavit of 
counsel attached hereto and by this reference incorporated herein an 
the Points and Authorities cited hereafter, 
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۳۳ It às clear that Oregon has enacted t taf disclosure statuter 

es not mean that the Oregon Legislature retreating from the 
broader pretrial disclosure of exculpatory Idterial required by recent 
decisions of the United States Supreme Court, the Oregon Supreme Court 
and the Oregon Court of Appeals. Brady v. Maryland, 373 US 83, 8) Sup 
Ct 1194, 10 Lawyers Bi., ¿nd 215 (1965); State, ex rel Deler v. Connal, 
247 Or 94, 475 Pau 582 (1970): Hanson v. Ges, 5 OC App I, 464 FAT ( 
(1991). Therefore, the prosecution in Oregon is required as a matter ot 
duc process to disclose voluntarily, at such time as will allow the 
Defendant to use it effectively in his or her own defense, all evidenee 
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of substantial significance Auch, if believed, would be ser ely 
considered by the trier of fact in determining quilt or innocenee, Of 
would affect sentencinag. 


1t appears clear, based upon the Affidavit of counsel filet 
herewith, that the State of Oregon, by and through their respective 
agencies, has acquired information conceming various citings of pereons 
matching the description of the perpetrator of these pileren an set 
forth by the Defendant and also citings of the particular vehicle that 
was described by the Defendant, None of this has been disclosed to the 
Defendant . 


INTER k ۹ 
Attorneys for Defendant 
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IN THE CH ANT COURT OF THE STATE OF OREGON FOR LANE COUNTY 


TUE STATE OF CET, } Case No. 10-84-0]377 

} 
Plaintiff, } AFYIDAVIT 

à i 
va. } 
} 
ELTZABEIN DIRE URE, ) 
} 
Defendant. } 


STATE OF OREGON } 
) $5. 
County of Lane ( 


1, James C, Jagger, being first duly sworn on oath, hereby depose 
amd say: 


1 am the attorney of record for the Defendant in the ative ait it le 
futter, 1 have received à ocrtain disclosure from the State of Oregon, 
a qreat portion of that discovery having been generated basically by the 
Defendant and by certain hospital records frum the McKenzie Willamette 
Hospital. 1 have received some investigative reports fram the Lane 
County Sheriff's Department and other agencies, For the most part, none 
of those reporta deal with any follow-up or contact with persons who may 
have contacted the various agencies or about which the agencies may have 
contacted other parties and obtained information concerning citings of 
potential suspects generally matching the description of the person as 
described by the Defendant or citings concerning the yellow vehicle 
described by the Defendant, 


Fortunately, through the media coverage of this particular case, a 
few of these persons who have contacted the Lane County Sheriff's 
Department both reporting persons seen within the general area who 
matched the description of the suspect as given by Ms, Downs of who have 
seen vehicles in the general area that have generally matched the 
description as given by the Defendant, have contacted this office or M 
towns’ parent's residence, ‘These various people that I have contacted 
have indicated some cursory contact with the Lane County Sheriff's 
Department or other agency. For the most part, each of them war 
concerned about the lack of follow-up or care taken by the respective 
agencies in obtaining their information, I have not received any 
reports concerning these individuals from the State of Oregon. 1 became 

concerned about this and therefore attempted to contact members of tw 
lane County Sheri f{'s Department to attempt to find and interview 
detectives and other persona who would have made contact with theme 
persons, While early on in this matter an investigator was hired by the 
Fredericksons to do som: limited amount of work, because of financial 
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testrietions, the Preseraekoone are the Defeniant Coo not been able to 
retain an investigator for a considerable period ot tome They de net 
hem an investigator at the present time because of firancial 
Doaesiderations, It do essential that the Detendant seonive and be able 
to review such exculpatory items of evidence that re, t in th 
possession al the State of Oregon or through its “ue agencies. 


Í made a hte of appointments and attempts to contact members of 
the Lane County Sheriff's Department. I hive ret beer able to discuss 
these matters with the Lam: Gounty Sheriff's Depárteeet. for persons 
within that Department. have indicated their urwiii!emess to discuss the 
matter with me. They have indicated either that Serif! Dave Burks has 
aivised them not to talk to me or that they choose not to discuss the 
facts of the case with me but will not give a specific reason. 1 
attempted to talk with Dewy Welch, who is a detective with the Lane 
County Sheriff's Department, and attempted to leave 4 message with 
Bargeant Louie Hin, Sargeant Hince advise! me that he would not leave 
a mensage for Dow Welch as be didn't want him to talk tom. My 
efforts to informally obtain this informition have been unsuccessful, 


i therefore iex a ferien of subpoenas for Derti Dave Burke amd 
to variogs persons 1 da eve to Believe to be custodians of these 
various JONAS, OP bew quer this date received a communication free 
County Counsel that coch books ani files and reports do exist, 


i dieses the mutter with the attorney represerting the State of 
Oregon and he has ais me thot he will be filing a Motion in Limine 
to keep from diselosinm these pattern to the defense, It is my 
understanding that his position will be potentially to handle the matter 
by having this Court review these reports and make an independent 
determination that the same should be disclosed to the defense. Tt is 
the position of the Defendant that these matters met all be discioned 
to the defense, It ig our position that the case is even stronger that 
the matters should all be disclosed to the defense because of the law 
enforcement. agencies frustration of our attempts to ascertain the fact: 
in this came. State v, Chase, 23 Or App 663 EN 2 1104 (1975) 
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talking about as alove sere speculetion, something 
that may leac to something else Lut something that is 


helpful, exculpatory to the defense, anc 1 suggest we 
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Q. Are you telling me that then at the time 
—nr rm sa — — 


that you made those contacts Or wrote those reports 


3 that the people described in those reports or the the people described in those reports or the 


4 Incidents described in those reports still as far as reports still as far as 
5 you were concerned may have substantiated the ۱ 

6 defendant's version of what happened? 

7 A. At the time I would have to assume so, yes. 
8| I'm following up on these various leads of people in 
9 the area, and I did -- 7 obtained all the information 


| I could up to the time that Sergeant Hince told me to 
— EE 
11 disregard any further follow-up on anybody. There 
Peer —ʃ 


12 | Wasn't any need for it any need—for it. 


13] THE COURT: Any further questions? 
14 | 

15 FURTHER, REDIRECT EXAMINATION, (Continued) 
16 


- 


17 |- BY MR. JAGGER: 


18 Q. When was that? 
ER EEE u 
19 A. When he told me that? 
. ... EEE 
29 Q.. Yes. 
21 A. 1 don't have the exact day, probably in the 
22 middle of June or last of June prior to 0 ० > to the 
w qi 
23 jail. e Shooting luas May / . 
24 c. 


You were still working as a detective then? 


25 A. Yes. 
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ASSIGNMENT OF ERROR NO. 1 
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The Court erred when it ruled that the 
testimony of the defendant's psychological 

expert, Dr, Harold L. Hawkins, was tnadmtas- 
ible, on the grounds that his Ere testi- 

sog would not have assisted the trier of 
act. 
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ASSIGNMENT OF ERROR NO. n 


The Court erred when it failed to suppress 
evidence pursuant to an invalid consent and 
illegal search of defendant's premises. 


Argument Part arder O RD PRP 
Argument Part FCC 
ASSIGNMENT OF ERROR NO, V 


The Court erred when it fatled to grant 
defendant's Motion for Discovery, 
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ASSIGNMENT OF ERROR NO. ar RARE Te # ER 9 


For sentencing purposes, the court erred in 
finding that the defendant is a dangerous 
offender pursuant to ORS 161.725(1), and 

that she receive a 30-year sentence for Count 
IT (Attempted Murder). The MM Order 
and the Court's finding at the trial Ís re- 
produced for the Court's conventence in App. N. 
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to a search of her car and premises. Alternately the police 
exceeded the scope of the Consent to Search by seizirg 
evidence beyond defendant's permission to obtain cnly the 
rifle. 

ASSIGNMENT OF ERROR NO. 3 

THE COURT ERRED WHEN IT FAILED TO GRANT DEFENDANT'S 
MOTION FOR DISCOVERY, (See App. L). 

The transcript of counsel's arguments, defense 
counsel's affidavit and the Court's ruling is reproduced in 
App. M. 

ARGUMENT 

The defendant was denied her right to a fair trial 
pursuant to the Fifth and Fourteenth Amendments of the 
United States Constitution when the state failed to disclore 
| The Due Process Clause of the Fifth Amendment to the 
Constitution guarantees a criminal defendant the right to a 


fair trial, As such, the defendant has a constitutional 


right to discovery of exculpatory and taterial information 


held १९1४ by the prose prosecution, Brady v. Maryland, 373 US 83, 83 


— —— ninaa 


S.Ct. 1194, 10 L.Ed2d 215 (1963). 


The defendant argued below that the Sheriff's office 


had generated numerous police reports containing information 


which either corroborated defendant's version of the facts 
DEE EES 


er contained informatico material to her case. (Tr. 
— ——:T[— — MD छा ا‎ 
182, 188,200,207). Specitically, de fendant argued that the 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
ETATE OF OBSGON, 
Respondent , 
We 


ELIPABETH PIAVE DONNE, 


Appellant. 
Court of Appeals Case No.t CA 433339 
trial Court Case uo. ! 10-64-0175 (c) 
Appeal from: Lane County Judge: Gregory G, Foste 
Agency Case No.: 
Judicial Review from: 
Date argued: January 2%, 1987 pate submitted on briefs: 
Before; Harden, Presiding - Warden, Presiding Judge, and Richardson and Young, Judges 


—ä—ꝓä —— — 8 —a— —— — — 
Attorney for aprellant t Howard W. Collins, Salem 


Attorney for respondent t ۱ Virginia Linder/Steçher F. Peifer, Salen 
Affirmed without opinion. Date filed: February 18, 1997 
66664665 


[ 1 No costs awarded 


[ J Costs awarded to the prevailing party or parties 


FILED 


Prevailing party or parties: respondent CCURT OF APPEALS 


Party or parties responsible for paying costs: FEB 191987 


(TET 
STATE COUNT ADMINISTRATOR 
[The following entries will be made when the w 
appellate court decision is enforceable.] 
It is ordered that the prevailing party or parties recover from 


costs and disbursements on appeal, taxed at § , and the 
further sum of $ às attorney fees on appeal. 


Date Supreme Court denied petition for review: 
Date sppeliste judgment enforceable: 
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STATE OF 00 
Piaintite 
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We 
POMS, ELIZABETH DIANE 


Defendant 
Appellant 


denied the petition, 


COPIES ۰ 


PETFER STEPHEN F 
COLLINS, HOWARD 
GEIOER, MARK J 


IR THE COURT OF APPEALS OF THE STATE OF OREGON 


) 

) ORDER DENYING RECONSIDERATION 
) 

) ea Au 

) SC 335६1५ 

3 š 

) 
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The Court ef Appeals has considered the Petition for Review filed in 
this eano as a Petition tor Resormideration and has, on APRIL 10, 1487, 


IL 10, 1947 


ORAP 10.18, The Supreme Court way new proceed 
te determina wheather te grant review, 


net enforceable until the Supreme Court has completed ite review of the 
petition, ORAP 11.85, 


The appellate court decision is 
Ui Fa GE A 


CHIEF JUDOE 


Gerres H. Jost p8 


Attorney for: Respondent 
Attorney for: Äppeliant 
Attorney fer: Appellant 


_Verified Correct Copy of Original 1/13/2017. 


LAW OFFICE OF 
STEVEN H. GORHAM 
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|-3-1991 
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IN THE CIRCUIT COURT OF THE STATE-OF ORE 


GON. ` ` os 
: P 


FOR THE COUNTY OF MARION: “hb च pues r- 


Petitioner, 


V No. 87-C-11753 
FIFTH 
AMENDED PETITION FOR 


POST CONVICTION RELIEF 


ROBERT SCHIEDLER , Superintendent) 
Oregon Womens Correctional Ctr.) 


) 
Defendant. ) 


Petitioner alleges as her FIRST CLAYM FOR RELIEF: 
1 
That petitioner, Elizabeth Diane Downs is imprisoned in the 
Cregor Women's Correctional Center and that she is unlawfully 
confined and restrained of her liberty by the above named. 
defendant, Robert Schieäler, 
Correctional Center. 


e 


PA 


The aforesaid imprisonment is by virtue of a judgment and 


sentence imposed by the Circuit Court of the State of Oregon for 


the County of Lane, No. 10-84-01377. Petitioner was accused and 


after a jury trial convicted of the crimes of Murder, Attempted 


Murder, Attempted Murder, Assault in the First Degree and Assault 


in the First Degree. She was sentenced to pay “restitution in an 


amount tc be determined, and the District Attorney shall have 


thirty days to submit the " amount. She was also sentenced to a 
term of custody in the Oregon State Corrections Division not to 
life for the Murder conviction with a five (5) year gun 


, FlFTE AMENDED PETITION FOR POST CONVICTION RELIEF 


Superintendent of the Oregon Women's: 


nal 1/13/2017. 
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STEVEN H GORHAM 
OSB # 75-136 


341 STATE STREET 
i 5M, ORECON 97301 364-6494 
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iet pa edge Car was Lever fingerprinted om ihe fact that 
n i tne peopie who's --Bgerprints would rave been on the car 
“SIS Ever contacted in an effort to eliminate then as Suspects. 
NES in Petitioner's deposition at page 15-18 


Detective Pond was the officer assigned to document leads 
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ee Si... cnet once Petitioner was charged wits the LS was charged with the shootings, his his 
argent, Sgt. Hince tciê him to destroy over 200 reports and to 
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testified in his opinion some of the destroyed ome DÊ the des-royed reports did 


tenc co corroborate Petitioner's version of events — 9 version of events (Tr, 173-192, 173-192, 
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exänined them to see ir they were exculpatory in SL ey were exculpatory in nature, ruled ruled 


that only a few need ba turned over to the defense. (Tr. 229) It 
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12 Gf Sónrmge, impossible to say how many of the reports which 
AA — 8 — — — d.. 
were Csstroyed by Pond convained evidence which would . evidence which would have helped helped 


Petitioner, At trial, Sgt. Hince denied teliing Fond to destroy 
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11 all be denied for the following 
reascns. Motion I to dismiss Paragraph 7A(1) is denied because I 
an unable to evaluate appellate Counsel's performance in not 


eng vindictive sentence without reference to the evidence. 


The remaining motions wi 


Motion II to dismiss Paragraph 7B is denied because 1 
believe Petitioner is entitled to present evidence az to when 
particular orders restricting contact with the vitness were 


imposed and how they prejudiced the defense. 


Motion IV to dismiss paragraph 9B(2) is denied because it 
attaces only part of a sub-claim. I decline to rule on the legal 
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FILED: October 20, 1993 20, 1993 


IN THE COURT OF APPEALS OF THE STATE OF OREGON 


ELIZABETH DIANE DOWNS, 


Appellant, Marion County Circuit 


Court No. 87-C-11753 
v. 


ROBERT SCHIEDLER, Superintendent, 
Oregon Womens Correctional 
Institution, 


CA A73383 


Respondent. 


Date argued or submitted on briefs: October 1, 1993 

Before: Rossman, Presiding Judge, and Durham and Leeson, Judges 
——— —ͤ— — — _ 

Attorney for Appellant: Steven H. Gorham 

Attorney for Respondent: Virginia L. Linder, Solicitor General 


AFFIRMED WITHOUT OPINION e 
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DESIGNATION OP PREVAILING PARTY AND AWARD OF COSTS 
Prevailing party: Respondent 


[ ] No costs allowed. 
{ ] Costs allowed, payable by: 
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E Judgment COURT OF APPEALS 
Effective Date: May 10, 1994 (seal) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 


ELIZABETH DIANE DOWNS, CV No. 96-900 HA 


Petitioner, AFFIDAVIT OF 


WILLIAM J. TEESDALE 


SONIA HOYT, Superintendent, 
Oregon Women’s Correctional Center, 


) 
) 
) 
) 
vs. ) 
) 
) 
) 
) 
Respondent. ) 
STATE OF OREGON ) 


f ) ss. 
County of Multnomah ) 


I, William J. Tecsdale, being duly swora, deposc and say: 


A : Introduction troduction 


Lam a staff investigator employed by the Federal Public Defender for the District 


PAGE1-. AFFIDAVIT OF WILLIAM J. TEESDALE 


FE XART A te 


of Oregon. 1 am also an attorney licensed to practice before the bars of England and 
Oregon. la September 1996 I was assigned to work on Diane Downs’ federal habeas 
— —— . — — 
corpus case, Downs v. Hoyt, CV No. 96-900 (HA). 


B. Auempts To Obtain Access To Evidence To Obtain Access To Evidence 


ge I xdentificd myself to Laurcli as an investigator with the Federal Public 


Defender’s office and asked her some general questions about access to evidence and 


documents in closed criminal cases. Laurcli told me that in most cases, after a defendant's 


her. I then requested such an appointment to view the remaining evidentiary material in 


the Diane Downs case. Laureli told me that she would check to see what was still 


available and call me back. 


About half an hour after my initial telephone cali, I received a call back from 


‘Laurell. Laurel told me that she had spoken to Detective Doug Welch in the Lane County Laureli told me that she had spoken to Detective Doug Welch in the Lane County 


Sheriff's Detective Unit who said that my request should go through the Lane County 


orney's office. Laurcli said that the information she had given me during the 
= said that the information she had given me during tic 


emeng 


first telephone conversation was inaccurate and that it was the usual practice for requests 
——— Ener 


to look at evidence to be referred to the district attorncy's office. Laurcli apologized for 
22 ˙.à A c Art 
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On January 15, 1997, À tclephoucd Laurcli at the Lane County Sheriff's Office 


LIAR. 


Lal 
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giving me incorrect information. Laureli suggested that I contact Assistant District 


Attorney Fred Hugi and make the request through him. 


se for Mr. Hugi to contact me. About 10 minutes after 


x 


request to review the Downs evidence. I cxplaincd to Detective Welch the nature of my 
request, and he asked when I would want to come and look at the material, Detective 
Welch also said that I should contact either Fred Hugi or another Assistant District also said that I should contact either Fred Hugi or another Assistant District 
Attorney, Paul Gracbner, at the district attorney office with my request Paul Gracbner, at the district attorney's office with my re ues . Liold Detective 


Welch that I was hoping to come and look at the material in the following two wecks and 


—— riam iai — — 


that would make the request to cilher Mr. Hugi or Mr. Gracbner would make the request to cither Mr. Hugi or Mr. Gracbncr. 

Detective Welch also told me that he could not remember what material was left in 
the Downs case, given the passage of time. Detective Welch said that he thought that the 
Lane County Sheriff had much of the ma 1 but that he was almost certain that the car 
had been sold or otherwise disposed of several years ago. Detective Welch said that he 
thought there was an evidence log which would give an inventory of the remaining 
evidence. I then asked Detective Welch for a copy of the log, and Detective Welch | 
responded that he would check with Laureli in the evidence room, i ERAS) 2) x 


D 
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After my conversation with Detective Welch, I left a further telephone message for 


Fred Hugi and a detailed message for Assistant District Attorney Paul Gracbner. 
— (K 


On January 22, 1997, after receiving no response to my telephone messages, | 


EEN, 


. t come down to look at the remaining Welch suggesting that I come down to look at the remaining 


material in the week beginning February 3, 1997. A copy of that letter is attached as 


Exhibit B. On On February 5, 1997, having received no response to my letter, | contacted 5, 1927, having received no response to my letter, I contacted 
Detective Welch at the Lane County Sheriffs office. ‘Detective Welch told me that he had 
dl 
spoken to Assistant District Attorncys Hugi and Gracbner, and their feeling was that we 
were "trying an end run around the attorney gencral’s office." Detective Welch said 
because of that, the district attorucy was refusing access to the material, and any request 


should be made through the state attorney gencral’s office. After my telephone ephou 


i _ Conversation with Detective Welch, | wrote a further letter to kim ou February 12, 1997, win Detective Welch, | wrote a further leiter to kim on Februa: 


12, 1997, 
responding to his suggestion that we were "attempting an end run around the attorney 
general’s office” and asking that we be provided a copy of the evidence log. | received 


* eeh 17 a Copy Os WER Ea as GeeRiU leuet of Februa 


12, a 


ol which is attached as Exhibit C 


On March 25 and 26, 1997, | made wrilien Oregon Public Records Act requests to 


the Lane County Sheriff's office, the State Police forensics laboratory, the State Police 


District Patrol Office, and the Springfield Police Department. Copies of those requests are 
attached as Exhibits F, G, H, and I. On April 9, 1997, I received responses from both the 


= Springfield Police Department and the Lane County District Attorney's office. The Lane 
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were exempt from disclosure under thc Public Records Act on the basis of continuing 


litigation. The Springfield Police Department advised me that the police reports they 


maintained on the casc were available cither in person or by requesting them through the 
— — 
mail. After sending a further letter to the Springfield Police Department, together with my 


check for the copies, the Springficld Police Department records were provided to me on 


May 12, 1997. 

On Jypg-12, 1997, I had a telephone conversation with Terry Bekkedahl, the 2, 1997, I had a telephone conversation with Terry Bekkedahl, the 
supervisor of the Oregon State Police forensics laboratory. I explained to Mr. Bekkedahl 
that I was calling to inquire about my public records request, ec I had received no 
response. Mr, Bekkedahl told me that he had received my March 26 request and that it Bekkedahl told me that he had received my March 26 request and that it 

* was still sitting on his desk. still sitting on his desk. Mr. Bekkcdahl said that after he received the request, he 


spoke to Assistant Attorney General Lynn Larsen about how he should respond. Mr. 


Bekkedahl told mie that Lynn Larsen said that many different people in the state police had 


d ic same or similar requests. Mir. Bekkedali told me that Lynn Larsen told him 


e district attorncy's office took the position that the requests should be denied 
because there was coutinuing litigation and that he had the same opinion. Mr. Bekkedahl 


- Said that he was sori 


that I had not received a formal response from the Oregon State 
Police and that he would call headquarters in Salem about that. and that he would call headquarters in Salem about that. Mr. Bekkedahl also 


Tins CH LIN GAME" eres دا‎ BE MG 
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E that he had assumed because of Attorney General Larsen's comments that 
someone at the state police in Salem would liave written a formal response. 
C. Attempts To Speak With Trial Counsel 

After leaving two telephone messages with Diane Downs’ "m lawyer, James 
Jagger, I had a conversation with Mr. Jagger on November 19, 1996. I identified myself 
to Mr. Jagger and explained that I wanted to review his files on his representation of Diane 
Downs and also discuss his recollection of the case. Mr. Jagger told me that he was 
perfectly willing to give us access to the documents but that he was not willing to discuss 
the case at that point, since he might have to testify. 

D. Attempt to Interview Christie Hugi (AGE bel 3 


On November 26, 1996, Assistant Federal Public Defender Wendy Willis and I 


went to Christie Hugi's (formerly Downs) residence in Eugene. We introduced ourselves 
to Ms. Hugi, provided her with our business cards, and explained our wish to talk to her 
about the case. Ms. Hugi told us that she was not sure whether or not she should talk to 
us. As we continued to discuss the matter with Ms. Hugi, we were interrupted by one of 
her roommates who asked Christic whether or not she wanted her to make us leave. I then 
asked Ms. Hugi whether or not she, indeed, wanted us to leave, and she responded: “No, 
Pm shocked. J just didn’t know any of this was going on.” After some 1 discussion 


and more emotional comments from Ms. Hugi's roommate, I suggested to her that it was 
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probably best that we leave and give her a chance to think about our request. Ms. _ Probably best that we leave and give her a chance to think about our request. Ms. Hugi 
ne pg eee EE, A SRL 
agreed with that suggestion, so we concluded the conversation. 
C — 
William J. Teesdale 


SUBSCRIBED AND SWORN TO BEFORE ME this Le YN day of JUNE, 1997. 


2 OFFICIAL SEAL 

Wo TAJAMY LEA REYNOLDS 
NOTARY PUBLIC - OREGON 
COMMISSION NO, 029268 
MY COMMISSION EXPIRES OCT. 31, 1997 


= ow Ta 
INA LEGAL vum WwsH Sma CHN > w ys 
rr ASNT. ANTLE, da te A> 


í £ “< v sit 
TAIT Liz ME, EXCEPT S See 


Jona Lee GLASIES, | ¡Au ص۲۳۲‎ + At ۽‎ 
“ 
Just A617 if plc . 


to 
qu E. ACEHEBIV E mejo maes SLE 


Ayo SATA 0 
LO Err) و‎ & a acte THER 13 es pis 


To vem: PANE Can et 01 
„ N , Canoe’ MAR, ES 
CLAMS 0 | 
As میم‎ tux PET E - 
mAs مها‎ 
سپ‎ A حاح‎ 


Cı Ay "mé STATE se Opeçen Og ev 


THE NUMA FROM ec Mae Tres, pop:T kar 


paña cA Y T? SEL ME NATA Es THER ی‎ 


ARAN S, 
WELL) FEE IT 15 هم‎ TE PLS IX 


PAGE7- AFFIDAVIT OF WILLIAM J, TEESDALE 


a FEDERAL PUBLIC DEFENDER 
STEVEN T. WAX FOR THE DISTRICT OF OREGON Michael R. Levine 


Federal Public Defender Dennis N, Dalske 

STEPHEN R. SADY 101 SW Main Street, Suite 1700 Arron Guevara 
Chief Deputy Portland, Oregon 97204 Craig Weinerman* 

Steven Jacobson ; (503) 326-2123 / FAX (503) 326-5524 Mark Bennett Welntraub* 

Colleen B. Scissors ` Charles G. Rogers 

Bryan E, Lessiey* 44 W. Broadway, Suite 400 Wendy Ras Wile 

Nancy Bergeson . Eugene, Oregon 97401 Gerald M. Needham 

Christopher J. Schatz (541) 463-6937 / FAX (541) 465-6975 I Christine Stebbins Dahi 

Ellen C. Pitcher Reply to: Poriland ° š Thomas J, Hester 

Sa mmi * Eugene Branch Office 

January 22, 1997 

ew EEE 

Detective Doug Welch 

Lane County Sheriff’s Office 

125 E. 8th Avenue 

Eugene 

Oregon 97401 

Dear Detective Welch: 


Thank you for your recent telephone call about the evidence in the Downs case. As you 
suggested, I left messages last week for both Fred Hugi and Paul Gracbner to telephone me about 
my request to review the remainder of the evidence. I have not heard back from either of them 
yet 


I understand from my conversation with you, and Loreli in your evidence room, that I need to set 
up an appointment to look at the material in the Sheriff's custody. I would like to suggest, 
tentatively, that I do that sometime in the week beginning February 3, barring some objection 
from the Lane County District Attorney’s office. 


As 1 indicated on the telephone, I would also be grateful for a copy of the evidence log that 
relates to the Downs case. As we discussed, the log should give me a good idea of what 
evidence is still in cxistence, and therefore what I can look at. 


Please do not hesitate to contact me if there are any problems with this request. Thank you for 
your assistance. 


Sincerely, . . 
x LO |< I GA MEKIN 
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William J. Teesdale, Ts LETTER » 
Federal Defender Investigator 


cc. Wendy Rae Willis 


STEVEN T. WAX 
Federal Public Defender 

STEPHEN R. SADY 
Chief Deputy 

Steven Jacobson 

Colleen B. Scissors 

Bryan E. Lessley* 

Nancy Bergeson 

Christopher J. Schatz 

Ellen C. Pitcher 

* Eugene Branch Office 


Detective Doug Welch 

Lane County Sheriff's Office 
125 East Eighth Avenue 
Eugene, OR 97401 


Dear Detective Welch: 


FEDERAL PUBLIC DEFENDER 
FOR THE DISTRICT OF OREGON 


101 SW Main St., Suite 1700 


Portland, Oregon 97204 
(503) 326-2123 / FAX (503) 326-5524 


44 W. Broadway, Suite 400 
Eugene, Oregon 97401 


(541) 465-6937 / FAX (541) 465-6975 


Reply to: Portland 


February 12, 1997 


Michael R. Levine 
Dennis N. Balske 
Arron Guevara 

Craig Welnerman* 
Mark Bennett Weintraub* 
Charles G. Rogers 
Wendy Rae Willis 
Gerald M, Needham 
Christine Stebbins Dahl 
Thomas J. Hester 
Judith N. Rosenberg 
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Thank you for relaying to me the Lane County District Attorney's position regarding 
access to the evidence in the Downs case. You mentioned in our conversation a fecling 
expressed by the district attorney that we were “attempting an end-run around the 
attorney general و‎ office." I must say that I am not quite sure what you mean by that 
comment. As I understand it, the Lane County Sheriff has custody and control of the 
remains of the evidence in a closed criminal case. Access to that material wass 
requested through the Lane County Sheriff since the Sheriff is the custodian, as is the 
usual practice in requesting access to public record material. ۱ 


Laf 


Regardless of the above, 1 would still like to obtain a copy of the evidence log relating 


to the Downs evidence. If you consider that a request for the inventory of evidence 
relating to Ms. Downs’ case should also go through the attorney general's office, please 


advise me. 


Thank you for your assistance. 


Sincerely, 


س > 


William J. Teesdale 


CK he RISEN 
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Federal Defender Investigator 
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E XHIBIT C 


FEDERAL PUBLIC DEFENDER 


STEVEN T. WAX FOR THE DISTRICT OF OREGON Michael R, Levine 
Federal Public Defender Dennis N. Balske 
STEPHEN R. SADY 101 SW Main St., Suite 1700 Arron Guevara 
Chief Deputy Portland, Oregon 97204 Craig Welaerman* 
Steven Jacobson (503) 326-2123 / FAX (503) 326-5524 Mark Bennett Welntrauh® 
Colleen B. Scissors Charles G. Rogers 
Bryan E. Lessley* 44 W. Broadway, Suite 400 Wendy Rae Willie 
Nancy Bergeson Eugene, Oregon 97401 Gerald M. Needham 
Christopher J. Schatz (541) 465-6937 / FAX (541) 465-6975 Christine Stebbins Dahl 
Ellen C. Pilcher Reply to: Portland Thomas J. Hester 


* Eugene Branch Office Judith N. Rosenberg 


February 5, 1997 


Mr. Lyna Larsen 
Assistant Attorney General 
100 Justice Building 

1162 Court Street NE 
Salem, OR 97310 


Re: Downs v.Hoyt 
. Civ No. 96-900 HA 


Dear Lynn: 


As I told you on the telephone سس‎ TOL On DE telephone today, I am seeking access to the evidence I am secking access to the evidence 
produced in the investigation of the criminal EE m o OF the criminal prosecution of Elizabeth Diane Downs of Elizabeth Diane Downs. 
The Lane County Sheriff's Office has indicated to my investigator, William Teesdale, 
that they have custody of the evidence. It is my understanding that the evidence is a 
matter of public record. 


Alter some discussion with the senior investigator on the Downs case, Doug 
Welch, about how to get access to the evidence, we were referred to Fred Hugi and 
Paul Graebner of the Lane County District „= sraconer of the Lane County District Attorncy's office. After several attempt After several attempts to 
contact those people, we did not receive a return call. those people, we did not receive a return call. Finally, today, Mr. Teesdale 
spoke with Doug Welch, who informed him that we could not have access to the 
information without your approval. In addition, Detective Welch has not responded to 
our request for a copy of the evidence log. 


Of course, we feel we have a right to examine the evidence. However, in the 
interest of expedience, I request that you inform Lane Countv that I request that you inform Lane County that request that you inform Lane County that you have no 


objection to our examining the evidence to our examining the evidence. This is not something over which I want to 


NH D ०5 


February 5, 1997 


Page 2 


seek a court order. I hope that we can resolve it informally so that we can move 
forward in the case. Please contact me at your earliest convenience. 


WRW:sms 


Sincerely, 


es, ederal Public Defender 
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STEVEN T, WAX FOR THE DISTRICT OF OREGON ' Michael R. Levine 

Federal Public Defender Dennis N. Balske 
STEPHEN R. SADY 101 SW Main St., Sulte 1700 Arron Guevara 

Chief Deputy Portland, Oregon 97204 Craig Weinerman* 
Steven Jacobson (503) 326-2123 / FAX (503) 326-5524 Mark Bennett Welntraub* 
Colleen B. Scissors Charles G, Rogers 
Bryan E. Lessley* AW. Broadway, Suite 400 Wendy Rae Willis 
Nancy Bergeson Eugene, Oregon 97401 Gerald M. Needham 
Christopher J. Schatz (541) 465-6937 / FAX (541) 465-6975 Christine Stebbins Dahi 
Ellen C. Pitcher Reply to: Portland : Thomas J. Hester 
* Eugene Branch Office Judith N. Rosenberg 


March 4, 1997 


Mr. Lynn Larsen 
Assistant Attorney General 
100 Justice Building 

1162 Court Street NE 
Salem, OR 97310 


Re: Downs v.Hoyt 
Civ No. 96-900 HA 


Dear Lynn: 


Jam again writing regarding the evidence in the Diane Downs habeas case. am again writing regarding the evidence in the Diane Downs habeas case. At 


your request and the request of the Lane County Sheriff's Office, I | wrote you on 
February 5, 1997, regarding our request to view the evidence produced in the 
investigation of the criminal prosecution of Elizabeth Diane Downs. 


I spoke with you on the telephone on February 21, 1997, regarding your position 


on the matter. You indicated at that time that you needed to consult with Lane County. 
Because of the time constraints of this case, I need to know your position as soon as 
possible, | 


I hope that we do not have to litigate this either as a public records request or 
before the federal court. Please contact me at your earliest convenience so that I can 
make arrangements to view the evidence. ۱ 


Sincerely, 


W ay, Willis 
Assistant Federal Public Defender 


WRW sms 77 


š MYERS 
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100 Justice Building 

1162 Court Street, NE 
Salem, Oregon 97310-0506 
a EHA FAX: (503) 373-2147 
DEPUTY ATTORNEY GENERAL ae ی‎ 3707239 
Phone: (503) 378-6313 
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DEPARTMENT OF JUSTICE 


TRIAL DIVISION 


March 6, 1997 


Wendy Willis 

Federal Public Defender 

101 S.W. Main Street, Suite 1700 
Portland, Oregon 97204 


Re: Downs v. Hoyt 
U.S. District Court Case No. 96-900-HA 
Dear Wendy: 


I have contacted the Lane County District Attorney's Office 
about your request to view the evidence in the Downs criminal 
case. All the trial exhibits were returned to the party who LI E 
introduced them at trial. Consequently, any evidence submitted evidence submitte = 


by the defense was tn ate, the DAs c the defense was returned to Jim Jagger. As far as the 
avidence returned to the State, the DA's office will not 
voluntarily produce any of the States evidence for inspection. 
The DA's position in all cases on appeal is that no requests 
under the Public Records law are granted due to "e Bi the Public Records law are granted due to the pending 


criminal MaK OTT cim 


Very truly yours, 


a 


d Larsen 
Assistant Attorney General 
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100 fustice Building 
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Phone: (503) 378-531 1 
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Wendy R. Willis 

Assistant Federal Public Defender 
101 S.W. Main Street, Suite 1700 
Portland, Oregon 97204 


Re: Diane Downs v. Sonia Hoyt 
USDC Civil No. 96-900-ST 


Dear Wendy: 


This is to follow up on our recent conversation about the 
discovery ordered from Judge Haggerty: e Haggerty. 


1. The District Attorney has the information indicated in 
che judge's ruling at page 6, paragraph 1. 

KÉ The Oregon State Police in Salem have the fingerprint 
information listed in Judge Haggerty's order at page 6, paragraph 
PP 

d^ The Lane County Sheriff's Office has told to me that 1 
there is no "evidence log is no "evidence log", as listed in Judge Haggerty's order oa 


at page 6, paragraph 3. 


4. Regarding Judge Haggerty’s order at page 7, paragraph 


5, the Lane County Sheriff’s Office has indicated to me that it YT: 
still has all the reports that were discovered in the state E 
criminal proceedings. There are no remaining handwritten notes | 


for ‘those: reports, because the practice of the office is to 


replace the handwritten notes with the typed reports once the 
reports. are completed. 


In addition, the Sheriff's Office has no existing notes 
or reports "received by the Sheriff's Office in response to the 
case's publicity." Any such notes were made exhibits by the 
Court in the state criminal proceeding, when Judge Foote reviewed 
those notes to determine what would be turned over to the 
defense. The Court has told the Lane County Sheriff's Office 


Exhibit T 49 


Letter to Wendy R. Willis 


Diane Downs v. Sonia Hoyt 
February 19, 1998 


Page 2 
TE Lt 
that those exhibits were destroyed by the Court on August 27, > 
e sd sss " 
1987. 
5% I have checked on the transcripts of voir dire. 


Apparently voir dire was reported. However, the court reporter 
who handled most of the trial is no longer with the Court, but 
apparently she is in the area somewhere. She is supposed to get 
back to me on locating the notes and making a transcript. I will 
keep you posted on that issue. 


Please let me know when you would like to review that 
information that is available. I can make the necessary 
arrangments. 


Very truly yours, 


Ipm faga ` 


Lynn David Larsen 
Assistant Attorney General 
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Wendy R. Willis, 058 94496 
Assistant Federal Public Defender 
101 SW Main Street, Suite 1700 
Portland, OR 97204 

(503) 326-2123 


Attorney for Petitioner 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF OREGON 


ELIZABETH DIANE DOWNS, ) 
) CV No. 96-900 HA 
Petitioner, ) 
; ) AFFIDAVIT OF 
vs. ) WILLIAM TEESDALE 
) 
SONYA HOYT, Superintendent, ) 
Oregon Women's Correctional Center, ) 
) 
Respondent. ) 
STATE OF OREGON ) 
) 55. 
County of Multnomah ) 


I, William J. Teesdale, do solemnly swear and affirm: 


Fam an investigator cmployed by the Federal Public Defender for the District of 
一 -一 人 人 人 — 


Orcgon. E e before Br pars Of Orgon an am also an altorney licensed to practice before the bars of Oregon and 


England, For approximatcly the past ycar Í have been assigned to investigate the 


B made by Diane Downs in Downs v. Hoyt, CV 96-900 ۰ 
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On February 23, 1998. 1 had a telephone conversation with Detective Doug 


Welch of the Lane County Sheriffs office. My cali was made in order to confirm a 


— — nF is 


mectug at the Lane County Sherifi s office set for February 25, 1998 
e T TT HAT TUI ee en TR 


During my conversation with Detective Welch, L was informed by him that all of 


the physical cvidencc in the Downs case had been destroyed. Detective Welch also told 


me that there were no notes of police reports or suspect leads still in cxistence. 


or 


Detective Welch said that any notes that the state appcals court had on suspect 


leads were destroyed in 1987. 


I responded to Detective Welch that I was surprised to hear that all of the 


physical evidence had been destroyed, because we had received a letter from Assistant 


Attorney General Lynn Larsen, which indicated that the physical evidence was 


available for us to review at the district attorncy's office. Detective Welch then 


— 


tciterated that all of the physical evidence had been destroyed and that he was not 
aware of any evidence in the possession of the Lane County Sheriff's office that would 
be covered by our discovery motion. I then indicated to Detective Welch that I would 


check with the district attorncy's office about whether or not they still had physical 


evidence. 


On February 25, 1998, Assistant Federal Public Defender Wendy Willis aud I 


went to the district attorncy’s office and spent several hours examining physical 
一 一 一 


— .. — — ———— — — — 
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review at the district attorney’s office, Ms. Willis and 1 went to the Lane County Willis and 1 went to the Lauc Count 


Sheriff's office and were shown threc boxes of documents and photographs relating to 


the Downs case. At the outsct of our review of this material, we were introduced to 
AA E AA ⅛ ˙odLd E — nn — 


Detective Welch, who was present to supervise our revicw. 


— — ERS TN | 
I asked Detective Welch whether or not 1 had misunderstood him when he said 


that all of the physical cvidence had beca destroyed, since Ms. Willis and I had spent 


about four hours reviewing it at the district attorney's office. Detective Weich 
—am —————————Á— ns 


responded that I must have misunderstood what he said and that he meant that the Lane 
— ͤ ͤ— T .ä —¾ẽ et S — 


E Sheriff 


s office did not have any physical evidence. Detective Welch then said 


that the Lane County Sheriff just had “case books” and that there were no notes of 


police reports or information about Icads to other suspects. 


Ms. Willis and I then spent about 2 hours looking through the material contained 


in three boxes. It was apparent from a cursory review of the documents that there were 
——  — ——— — — — — — pt 


? 


many notes of police reports, considerable information about leads on other suspects, 


On March 4, 1998, Ms. Willis and I returned to the Lane County Sheriff's office County Sheriff's - 


E spent a full day copying the material from the three boxes, amounting to about 


A ages of documents. We were ably assisted in this task by Lane County SherifP 


Deputy Brian Smeltzer. 
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Although Ihave pot yet conducted an in-depth review of the 4,700 pages 


rcirieved from the Lane County Sheriff, there are unquestionably many police reports, 
— pee NNN 


— Uum 


notes, and other documents that Ë have never seen before. 

Prior to receiving the documents from the Lane County Sheriff, | had collected 
documents about the state investigation from a number of different sources. These 
sources include Ms. Downs’ family; her trial attorney, James C. Jagger; and her post- 
conviction attorney, Steven H. Gorham. The ducit provided by Ms. Downs' 


family mostly represent the documents from Mr. Jagger's file, which was returned to 


the family at the end of his representation. Lam familiar cnough with this material to 


— yr Y a €: 


know that the documents from the Lane County Sheriff's office contain many new 


nn reports, notes, information on other suspects, and various evidence logs. 


WILLIAM J. TEESDALE 


SUBSCRIBED AND SWORN TO BEFORE ME this 12 day of. Marg, 
1998. 


OFFICIAL SEAL 
DE WAYNE A. CHARLEY 
۲ ES eg PUBLIC-OREGON 
ISSION NO. 033497 
MY COMMISSION EXPIRES APRIL 4, 1998 


Malen U Lhady Public for Orcgon | 
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FOR اقب‎ Il. Ak 


Wendy R. Willis, 058 94496 
Assistant Federal Public Defender 
101 S.W. Main Street, Suite 1700 
Portland, OR 97204 

Telephone: (503) 326-2123 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 
ELIZABETH DIANE DOWNS, 


Petitioner, No. CV 96-900 (HA) 


vs. _ AFFIDAVIT OF 
` JAMES C. JAGGER 

SONIA HOYT, Superintendent, 

Oregon Women's Correctional Center, 


— M Se So x x M. x — ` 


Respondeni. 
STATE OF OREGON  ) s 
) 55. 
County of Lane ) 
I, James C. Jagger, being first duly sworn, depose and state as follows: 
1. I am a member of the Bar of the state of Oregon. 
2. In 1983 and 1984, Irepresented Elizabeth Diane Downs in her criminal case, 


Lane County Circuit Court case number 10-84-01377, and in the related juvenile matters, 


Lane County Juvenile Court case numbers 83-232 and 83-233. 
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3, During the course of those cases, I made numerous requests for discovery, 
including requests for exculpatory material under Brady v. Maryland, 373 U.S. 83, 87 
(1963). I made specific requests for police reports and notes regarding citizen and law 
enforcement calls in response to the composite drawing and the description of the yellow 
car printed and aired in the local media. I also requested all statements made by my client. 

4, Ultimately, I received reports regarding four witnesses who called the police 
to report seeing a man who matched the FR given by Ms. Downs. 

5. On, Friday, April 10, 1998, Friday, April 10, 1998, I met with Wendy Willis, the attorney appointed 
to represent Ms. Downs in her federal habeas corpus proceeding. 


6. At that meeting, Ms. Willis provided me with a stack of reports she obtained 


fron Ine Lane County Bhenti s Office I reviewed those reports to determine whether I 
received them during discovery. I sorted these reports into three stacks: (1) reports and 
notes I definitely had not received during discovery; (2) reports and notes that did not look 
familiar, but I am not sure whether I received during discovery; and (3) reports and notes 
inat 1 definitely was given access to before trial. Those reports have now been Bates 


stamped and are attached to this affidavit for reference. The reports I definitely did not 


receive are stamped with receive are stamped with Bates Nos. 9120002 through 9120316; the reports I may not have 


received are stamped with Bates Nos. 9120317 through 9120386, and the reports I did 


receive arc stamped with Bates Nos. 9120387 through 9120589. 


7. Ifl had received the notes and reports regarding leads from members of the 
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EE hive followed up oo every lead and other law enforcement agencies, 1 would have followed up on every lead 
to locate witnesses to corroborate Ms. Downs’ version of events and to try to locate the locate witnesses to corroborate Ms. Downs’ version of events and to try to locate the 


फनु 
actual assailant. 


8. I felt 1 was at a great disadvantage to have been denied access to reports and 
notes corroborating Ms. Downs’ version of events. 


9. T would have used any statements attributed to Ms. Downs in preparing for 


— a 


James Gv. Jagger 


trial. 


SUBSCRIBED AND SWORN TO before me this 
James C. Jagger. 


day of June, 1998, by 


- 
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